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SECTION 67

1 980.015 (2) (a) The anticipated discharge from-a-sentenee;—anticipated or
2 release, on parole er, extended supervision, or anticipatedrelease otherwise, from a

3 sentence of imprisonment of-a—person—who-has—been—convicted—of or term of

4 confinement in prison that was imposed for a conviction for a sexually violent offense,
5 from a continuous term of incarceration, any part of which was impbsed for a sexually
6 violent offense, or from a placement in a Type 1 prison under s. 301.048 (3)(a) 1., any

S ——————

ot

e -
7 part of which Mfor a sexually violent offense.

by g ,Tﬁ@
T

8 SECTION 68. 980.015 (2) (b) of the statutes is amended to ré;@i - iiﬁiiél
9 980.015 (2) (b) The anticipated release from a secured correctional facility, as
10 defined in s. 938.02 (15m), or a secured child caring institution, as defined in s. 938.02f
11 (15g), or a secured group home, as defined in s. 938.02 (15p), efa- if the person _vya_\é
12 placed in the facility as a result of being adjudicated delinquent under s. 48.34. 1993
13 stats., or under s. 938.183 or 938.34 on the basis of a sexually violent offense.

14 SECTION 69. 980.015 (2) (¢) of the statutes is amended to read:

g—i« & Parife

980.015 (2) (¢) The anticipated releasef!/ conditional release under s. 971. 17

T T e T peam] A
ﬂ’/ 61 the anticipated tmor(dlscharge%ﬁa— ffrom a commitment order under

/
g 17 s. 971.17, if the person whe has been found not guilty of a sexually violent offense by }
; 18 reason of mental dlsease or defect er@P—SM\/ /
% ikt 8K gh @ > §5§/> \)( fersan
L 19 SECTION 70 980 015 (2) (d) ofi the statutes is created to read: .
20 980.015 (2) (d) The anticipa{gd release on parole or discharge of a person

i 21 committed under ch. 975 for a sexuaily violent offense. \

ﬂDN 1 o (phe

NoOTE: See the NOTE to SEQ A ?\g )& (Q

;22 SECTION ’7; 980 015 (4) of the sta\\utes is renumbered 980.14 (2) and amended

/

éi 23 to read: |

2 i ate §
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effort to comply with any provision of this section hapte

defined in s. 938.02

ma; file the petition. /
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SECTION 71

Y

980.14 (2) Any agency or officer, employee, or agent of an agency is immune

as re-wnbered_, /
Note: Revises s. 980.14 (2), stats\to rovide that aﬂy agency or officer, employee
or agent of an agency is 1mmune from cmmlfnal or civil llablllty for any acts or omlssmns

or officer, employee or agent of an agency s 1mune from criminal or c1v11 hablhty tor t

any acts or omissions as the result of a good faith effort to comply with the requirement

that an agency notify the DA or DOJ of the anticipated release or discharge of a person

who may be ar&éXP See, also, SEg\gll% ut @ k
R élf"- o) o - BF G

SECTION Zj 980.02 (1) (a) of the statutes is amended to read:

from criminal or civil liability for any acts or omissions as the result of a good faith

@

980.02 (1) (a) The department of justice at the request of the agency with

NOTE: See the NOTE to SE f \)Q
sk AR, W 3‘?
SECTION/ *7:%‘ 980.02 (1) (b) §

the statutes is created to read:

over the person. Ifthe department-ofjustice

980.02 (1) (b) 3. The county in which the person is in custody under a sentence,

v/
/

(15p), or a commitment order.

NortE: Revises current law specifying that: (1) DOJ may file a petition to commit

a person as an SVP at the request of the agency with the authority or duty to release or

discharge the person; and (2) if DOJ does not file a petition, the DA for the county in which

the person was convicted, adjudicated delinquent, or found not guilty by reason of

insanity or mental disease, defect, or @ o the county in which the person will reside,
b

?< (_?ziﬁ“ R | wf(?%)
The draft in this SECTION and SE and77: (1) permits the DA of the county
in which the person is in custody to file the petition; (2) specifies that a juvenile court does

not have Jurlsdlctlon TQver a petition involving a child; and (3) eliminates filing fees.
p P (eore) 4

980 02 (1m) of the statutes is created to read:

a placement to a secured correctional facility, as defined in s. 938.02 (15m), a secured

child caring institution, as defined in s. 938.02 (15g), or a secured group home, as

980.02 (1Im) A petition filed under this section shall be filed before the person

is released or discharged. \/
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s

Note: Creates s. 980.02 (1m), specifying that any SVP petition, not only a petition \/
filed by DOJ under current law, must be filed before the person is released or discharged.

SECTION 75. 980.02 (2) (ag) of the statutes is repealed. #

Nore: Repeals s. 980.02 (2) (ag), stats., providing that the petition may be filed only
if the person is within 90 days of discharge or release or other specified circumstances

apply. \/

SECTION 76. 980.02 (4) (intro.) of the statutes is amended to read:

/

N
980.02 (4) (intro.) A petltlon under this section shall be filed in any one of the

following:

SECTION 77 980 02 (6) of the statutes is created to read:

980.02 (6) A court assigned to exercise jurisdiction under chs. 48 and 938 does

not have jurisdiction over a petition filed under this section alleging that a child is

a sexually violent person. Vv

NotEe: See the NOTE to SE%QYZ '

o

TioN

we

(2D

SEcCTION 78. 980.03 (2) (intro.) of the statutes is amended to read:

980.03 (2) (intro.) Except as provided in ss. 980.09(2) (a) 980.038 (2) and

/ .
980-10 980.093 and without limitation by enumeration, at any hearing under this

chapter, the person who is the subject of the petition has the right to:

SECTION 79. 980.03 (3) of the statutes is amended to read:

980.03 (3) The person who is the subject of the pet1t10n the person’s attorney, 0 "

?Q Fionge

e may request that a trial under s.

980.05 be to a jury e£—1—2\./A request for a jury trial shall be made as provided under

s. 980.05 LZ)\/ Notwithstanding s. 980.05 (2), if the person, the person’s attorney, m

feégéﬂ Y Y el

ey/does not request a jury trial, the court

may on its own motion require that the trial be to a jury ef12. The jury shall be

selected as provided under s. 980.05 (2m). A verdict of a jury under this chapter is

not valid unless it 1s unanimous.

/

v

o
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SECTION 80

SECTION ,§§< 980.03 (4) of the statutes is renumbered 980.031 (3) and amended
to read:

980.031 (3) Whenever a person who is the subject of a petition filed under s.
980.02 or who has been committed under s. 980.06 is required to submit to an

examination of his or her mental condition under this chapter, he or she may retain

experts—or a licensed physician, licensed psychologist, or other mental health

professional persens to perform an examination. If the person is indigent, the court

shall, upon the person’s request, appoint a qualified and available licensed

phyvsician, licensed psychologist, or other mental health professional to perform an

examination of the person’s mental condition and participate on the person’s behalf

7
in a trial or other proceeding under this chapter at which testimony is authorized. \/
Upon the order of the circuit court, the county shall pay, as part of the costs of the

action. the costs of a licensed physician, licensed psychologist, or other mental health

professional appointed by a court under this subsection to perform an examination
and participate in the trial or other proceeding on behalf of an indigent person. J
J
(4) If the-person a party retains -a-qualified-expert or the court appoints a
v

licensed physician, licensed psychologist, or other mental health professional person

of his-or-her-own-choice to conduct an examination under this chapter of the person’s

mental condition, the examiner shall have reasonable access to the person for the

purpose of the examination, as well as to the person’s past and present treatment
records, as defined in s. 51.30 (1) (b), and patient health care records as provided

under s. 146.82 (2)
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V
records, as provided under ss. 48.396 (6), 48.78 (2) (e), 938.396 (10), and 938.78 (2)

(e), and the person’s past and prese:r\l} correctional records, including presentence

investigation reports under s. 972.15 (6).

(5) A licensed physician, licensed psychologist, or other mental health

professional

who is expected to be called as a witness by one of the parties or by the court may not

be subject to any order by the court for the sequestration of witnesses at any

proceeding under this chapter. No licensed physician, licensed psychologist, or other

mental health professional who is expected to be called as a witness by one of the

parties or by the court may/be germitted to ;testif; at any proceeding under this

chapter unless a written report of his or her examination has been submitted to the

/

. . Vv
court and to both parties at least 10 days before the proceeding.

Note: Clarifies that a person who is required to submit to an examination will be
submitting to an examination of mental condition and the person may retain a licensed
physician, licensed psychologist, or other mental health professional to perform the
examinationv Further, the expert will have full access to juvenile records and correctional
records, as well as treatment records and health care records under current law. Finally,
an expert will be allowed to testify only if a written report of the examination has been
submitted to the court and to both parties at least 10 days before the proceeding. |~

v
SECTION 81. 980.03 (5) of the statutes is repealed. \/

SECTION@?/.‘ 980.031 (t{tle) of the statutes is created to read:

980.031 (title) Exalélinations. v
SECTION 83. 980.031 (1) and (2) of the statutes are created to read: \/
980.031 (1) If a person who is the subject of a petition filed under s. 980.02

denies the facts alleged in the petition, the court may appoint at least one qualified
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SECTION 83

licensed physician, licensed psychologist, or other mental health professional to
conduct an examination of the person’s mental condition and testify at trial.V
(2) The state may retain a licensed physician, licensed psychologist, or other

mental health professional to examine the mental condition of a person who is the

v’

subject of a petition under s. 980.02 or who has been committed under s. 980.06 and

to testify at trial or at any other proceeding under this chapter at which testimony

is authorized. I\D\@

NotEe: Revises current law specifying that whenever a per, TS0n who is the subject
of a commitment petition or who has been committed as an SVP is required to submit to
an exammatl?? he or she may retain experts or professional persons to perform an
examination.

The drlgtft creates 5. 980.031 (1) and (2) to provide that:

1. If a person who is the subject of a commitment petition denies the facts alleged
in the petition, the court may appoint at least one qualified physician, psychologist, or
other mental health professional to conduct an examination of the person’s mental
condition and testify at trial. Vv

2. The state may retain a physician, psychologist, or other mental health
professional to: (a) examine the mental condition of a person who is the subject of a
commitment petition or who has been committed; and (b) testify at the trial or any other
SVP proceeding at Whlch testlmony is authorized. v/

. 980.034 of the statutes is created to read: g’/ ié)&p

SECTION 8¢
980.034 Change of place of trial or jury from another county. (1) éfhe \
v

person who is the subject of a petition filed under s. 980.02 or who has been

E

hange@g place of a jury trial under

commltted under this chapter may mov

s. 980.05 on, the ground that an 1mpartlal trlal cannot be had in the county in which

/
the trial is set to be held.” The motion shall be made within 20 days after the
completion or waiver of the probable cause hearing under s. 986.04 (2), whichever is
applicable, except that it may be made after that time for cause.

(2) The motion shall be in writing and supported by affidavit which shall state

d epartment of

evidentiary facts showing the nature of the prejudice alleged. The
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SECTION 84

1 Zjﬁstice or the district attorney, whichever filed th petitiorzder s. 980.02,)may file

@ counterg"v?afﬁdavits.

3 (3) If the court determines that there exists in the county where the action is
4 pending such prejudice that a fair trial cannot be had, it shall, except as provided in
5 sub. (4\),/order that the trial be held in any county where an impartial trial can be had.
6 Only one change may be granted under this subsection. The judge who orders the
7 ° change in the place of trial shall preside at the trial. Preliminary matters @
8 trial may be conducted in either county at the discretion of the court. \ belrle
9 (4) (a) Instead of changing the place of trial under sub. (3)\,/ the court may

10 require the selection of a jury under par. (b{if all of the following apply:

11 1. The court@seqnester the jurors @; the commencement ofithe

12 trial. otV ducing 4

13 2. There are grounds for changing the place of trial under sub. (1). \/

14 3. The estimated cost@ to the county @g the procedure under

15 this subsectlongﬁlan WWhp}%gi:ﬁe t /,alii another county. \/f

estimated cost Fo tha covnhy of

16 (b) I@%}cour‘c décrd%e@roeeedﬂmmmmon shall follow the

17 procedure under sub. (3) until the jury is chosen in the 2\1/1d county. At that time, the

18 proceedings shall return to the original county using the jurors selected in the 2nd

19 county. The original county shall reimburse the 2nd county for all applicable costs

20 under s. §14.22. bi‘ H

NoTE: Creates new s. 980.034 that: (1) specifies that the genéral statutory “change
of venue” provision does not apply to SVP proceedings; and (2) gstablishes a change of
venue procedure specific to ch. 980 proceedings.¥Under th , the person who is the
subject of a commitment petition or who has been committed as’'an SVP may move for a
change of the place of a jury trial on the ground that an impartial jury cannot be had in
the county in which the trial is set to be held. If the court determines that there exists
in the county such prejudice that a fair trial cannot be had, it must, with one exception,
order that the trial be held in any county where an impartial trial can be had. Only one v
change may be granted and the judge who orders the change in the place of trial must
preside over the trial.
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SECTION 84

Alternatively, instead of changing the place of the trial, the court may order that
the jury be selected in another county if all of the following apply:
1. The court,('sequester Jjurors €fter the commer

2. There are grounds for changing the place of the trlal (o)

3. The estimated cost§to the county @ ernate jury mt&w +

“tmm changing the place of the trial. v estimaTel
Couth B & wag (G é)(g;m tost o The

SECTION 55 980.036 of the statutes is created to read: Q@\,mib of

980.036 Discovery and inspection. (1) %)EFINITIONS. In this section:

(a) “Person subject to this chapter” means a person who is subject to ?})etition
filed under s. 980.02 or a person who has been committed under s. 980.06.

(b) “Prosecuting attorney” means an attoriiey representing the state in a
proceeding under this chapter.

(2) WHAT A PROSECUTING ATTORNEY MUST DISCLOSE TO A PERSON SUBJECT TO THIS 5}(3

CHAPTER. Upon demand, a prosecuting attow,/\:vithin a reasonable time afte;w\

/
/

/ﬁ:e probable cause hearing and before a trial under s. 980.05 or other proceeding

i

{
\_ under s. 980.07 (7), 980.09 (2m), or 980.093 (3), ;ciflsclose to a person subject to this

h o b i A
2 74 sz Y A
# "“5? T y s o Mdwz P AL

< &é/é Lo

;;th&pers@% attorhey to

e QB

chapter or the\persor’s attorney, and permit the person?

inspect and copy or photograph, all of the following materials and information, if the

material or information is within the possession, custody, or control of the state ey
A s 'ﬁﬂS f!\‘ (i
&Jy&/; o
(a) Any written or recorded statement made by the person iconcernmg the

allegations in the petition filed under s. 980.02 or concerning other matters at issue
P

in the trial or proceedmg and the names of witnesses to the wm written

M grrcer eczf”l'b s L 2
statementa.f o1 o é% A wa eo% t 'ﬂm

(b) A written summary of all oral statements of the personi that the prosecuting

attorney plans to use {1{( thécourse-of the trial or proceedlng and the names of

Hr praser o e L e o 1B

(c) Evidence obtained in the manner described under s. 968.31 (2) (b), if the

witnesses to the person’s oral statementgi“ i

prosecuting attorney intends to use the evidence at the trial or proceeding.
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1 (d) A copy of the pe an&asf irlmmal reco -
+ogether with N
2 (e) Alist of all witnesses) dﬂ:gr addressesgzvhom the prosecuting attorney
3 intends to call at the trial or proceedin%, This paragrapil does not apply to rebuttal
4 witnesses or witnesses called for impeachment only. \// =
5 (f) Any relevant written or recorded statements of a witness list e
6 under par. (e), including all of the following: J/ e
7 1. Any videotaped oral statement of a child under s. 908.08.
8 2. Any reports prepared in accordance with s. 980.031{5).
9 (% The results of any physical or mental examination or any scientific or\\

(4
10 j psychological test &:Ii::gment expemment or comparison that the prosecuting

S ———

11 attorney intends to offer in evidence at the trial or proceeding, and any raw data that

|
f

12 ; were collected, used, or considered in any manner as part of the examination, test, /
%

13 jilieriment, or comparison. o lsted onder pap. )

14 (h))r‘ The criminal record of a witness for the stt that is known to the

15 \ prosecuting attorney. \/ ’

16 (1) Any physical or documentary eﬁdence that the prosecuting attorney intends

17 to offer in evidence at triaﬁ%r proceeding. \f

18 (j) Any exculpatory evidence. \/

19 (3) WHAT A PERSON SUBJECT TO THIS CHAPTER MUST DISCLOSE TO THE PROSECUTING

20 ATTORNEY. Upon demand, a person who is subject to this chapter or th«eé%irsgf
21 attorney shall{ within a reasonable time after the probable cause hearing and before E

22 ;i a trial under s. 980.05 or other proceeding under s. 980.07 (7 ), 980 09 (2m), or 980.093 ;
; T J
% e

23 (3), (disclose to the prosecuting attorney, and permit the prosecutmg attorneyM?o

24 ? inspect and copy or photograph, all of the following materials and information, if the




——
—

WSy

e

1 material or in‘formietion is within the possession, custody, or control of the person&or

3 (a) A list of all witnesses, other than the persorj; whom the personjintends to

4 call at the trial or proceeding, together with their addresses. This paragraph does

5 not apply to rebuttal witnesses or witnesses called for impeachment only. /

6 (b) Any relevant written or recorded statements of a witness @_{@Hstﬁ@

7 under par. (a), including any reports prepared in accordance with s. 980.03 1‘/(5).

8 / (Q\A The results of any physical or mental examination or any scientific or

i o Us swijﬁgf

9 [ psychologlcal tenstrument experiment, or comparison that the personr( intends A’Q/‘
10 | to offer in evidence at the trial or proceeding, and any raw data that were collected,
11 used, or considered in any manner as part of the examination, test,jexperiment, or
12 mparison. thskr g matad
13 (ﬁg criminal record of a witness h'séﬁnder par. (a) if the criminal
14 record is known to the person’s attorneéz:“\gg}??;g&, i\wﬁé Loba v § F e e Ké@;ﬁﬁ
15 o (e) Any physical or documentary evidence that the person}’gintends to offerki)n
16 evidence at the trial or proceeding. iM . N

?ﬁp’ﬁzﬁ COMMENT OR INSTRUCTION ON FAILURE TO CALL WITNESS. No comment or

18 instruction regarding the failure to call a witness at the trial may be made or given
19 if the sole basis for the comment or instruction is the fact that the name of the witness
20 appears upon a list furnished under this section. \/
21 (5) TESTING OR ANALYSIS OF EVIDENCE. On motion of a party, the court may order
22 the production of any item of evidence or raw data that is intended to be introduced
23 at the trial for testing or analysis under such terms and conditions as the court
24 prescribes. \/

2005 — 2006 Legislature —47 - RO 2215/
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SECTION 85

(6) PROTECTIVE ORDER. Upon motion of a party, the court may at any time order
that discovery, inspection, or the listing of witnesses required under this section be
denied, restricted, or deferred, or make other appropriate orders. If the prosecuting

attorney or the attorney for a person subject to this chapter certifies that§ listjg
ondan sub (D ledm (3)(a)

witnessﬁnay subject the witness or others to physical or economic harm or coercion,

adgn

pursuant to s. 967.04

(2) to (6). The name of the witness need not be divulged prior to the taking of such

the court may order that the deposition of the witness be taken

deposition. If the witness becomes unavailable or changes his or her testimony, the

deposition shall be admissible at trial as substantive evidence. \/

v’
(7) IN CAMERA PROCEEDINGS. Either party may move for an in camera inspection

by the"cfovl}t)f of any document required to be disclosed under sub. (2) or (3) for the

purpose of masking or deleting any material that is not relevant to the case being

tried. The court shall mask or delete any irrelevant material. \/ atier ¥ins
(8) CONTINUING DUTY TO DISCLOSE. If, subsequent to; complith a
<@ or during trial, a party discovers additional

™ petifl
material or the names of additional witnesses requested that are subject to discovery,

requirement of this section, and

inspection, or production under this section, the party shall promptly notify the other
party of the existence of the additional material or names.‘/

(9) SANCTIONS FOR FAILURE TO COMPLY. (a) The court shall exclude any witness
not listed or evidence not presented for inspection, copying, or photographing
required by this section, unless good cause is shown for failure to comply. The court
may in appropriate cases grant the opposing party a recess or a continuance. \/

(b) In addition to or in place of any sanction specified in par. (a), a court may,

subject to sub. (4), advise the jury of ahy failure or refusal to disclose material or
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information required to be disclosed under sub. (2) or (3), or of any untimely
disclosure of material or information required to be disclosed under sub. (2) or (3).

(10) PAYMENT OF PHOTOCOPY COSTS IN CASES INVOLVING INDIGENT RESPONDENTS. |
When the state public defender or a private attorney appointed under s. 977.08
requests photocopies of any item that is discoverable under this section, the state
public defender shall pay any fee charged for the photocopies from the appropriation
under s. 20.550 (1) (a). If the person providing photocopies under this section charges
the state public defender a fee for the photocopies, the fee may not exceed the actual,
necessary, and direct cost of photocopying. \/

(11) EXCLUSIVE METHOD OF DISCOVERY. Chapter 804 does not apply to
proceedings under this chapter. This section provides the only methods of obtaining

0

&

discovery and inspection in proceedings under this chapter. \/ |
Ve
Note: Creates, in new s. 980.036, provisions that are specific to digcovery in
proceedings relating to SVPs %nd specifically provides that the general discovery process
in civil actions does not apply in ch. 980, stats., proceedings. Under the dedft:
1. Upon demand, a PA must disclose and permit the person or the person’s attorney
to inspect and copy or photograph all of the following if it is in the possession, custody, or
control of the state: v
a. Any written or recorded statement made by the person concerning the
allegations in a petition to commit the person as an SVP or concerning other matters at
issue in the trial or proceeding. v/
b. A written summary of all oral statements of the person that the PA plans to use
in the course of the trial or proceeding. v’
¢. Evidence obtained by intercepting any oral communication that the PA intends
to use as evidence. ¥
d. A copy of the person’s criminal record. v
e. A list of all witnesses whom the PA intends to call, except rebuttal or
impeachment witnesses. v’
f. Any relevant written or recorded statements of a witness. ¥
g. The results of any physical or mental examination or any scientific or
#  psychological tesf@jinstrument, experiment, or comparison that the PA intends to offer
in evidence and any raw data qh t m‘g‘coﬂected, used, or considered in any manner as
#  part of the examination, test, experimeﬂt, or comparison.
h. The criminal record of a witness for the state that is known to the PA. V'
i. Any physical or documentary evidence that the PA intends to offer as evidence. v
j- Any exculpatory evidence. v
2. Upon demand, the person who is subject to SVP proceedings must disclose all of
the following: ¢
a. A list of all witnesses whom the person intends to call. v
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b. Any relevant written or recorded statements of a witness, except rebuttal or
impeachment witnesses. v/
c. The results of any physical or mental examination or any scientific or
# psychological tes%@ﬁnstrument, experiment, or comparison that the person intends to
offer as evidence and any raw dat%{t&mﬁ@,\re collected, used, or considered in any manner
< as part of the examination, test,(experiment, or comparison.
d. The criminal record of a witness for the person that is known to the person’s

attorney.
e. Any physical or documentary evidence that the person intends to offer as

evidence.

3. If, subsequent to compliance with these requirements, and prior to or during
trial, a party discovers additional material or the names of additional witnesses, the party
must promptly notify the other party of the existence of the additional materials or
names.

4. The court must exclude any witness not listed or evidence not presented for
inspection unless good cause is shown for failure to comply. The court may advise the jury
of the nonresponsiveness of a party.

i 1 (o) (1) (P12

SECTION Sﬁ 980.038 of the statutes is created to read:

980.038 Miscellaneous procedural provisions. (1) MOTIONS CHALLENGING
JURISDICTION OR COMPETENCY OF COURT OR TIMELINESS OF PETITION. (a) A motion
challenging the jurisdiction or competency of the court or the timeliness of a petition
filed under s. 980.02 shall beAﬁled within 10 days after the court holds the probable
cause hearing under s. 980.04 (2). Failure to file a motion within the time specified
in this paragraph waives the right to challenge the jurisdiction or competency of the
court or the timeliness of a petition filed under s. 980.02.

(b) Notwithstanding s. 801.11, a court may exercise personal jurisdiction over
a person who is the subject of a petition filed under s. 980.02 even though the persoh
is not served as provided under s. 801.11 (1) or (2) Wy'x a verified petition and
summons or with an order for detention under s. 980.04 (1) and the person has not
had a probable cause hearing under s. 980.04 (2).

(2) EVIDENCE OF REFUSAL TO PARTICIPATE IN EXAMINATION. (a) At any hearing
under this chapter, the state may present evidence or comment on evidence that a

person who is the subject of a petition filed under s. 980.02 or a person who has been

committed under this chapter refused to participate in an examination of his or her
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mental condition that was being conducted under this chapter or that Was conducted

/“"””\ J’MM i
before the petition ﬁﬂm\;as filed/ for the purpose Cof evaluatmg whether

'i
e T e s

wA hcensed physician, licensed psychologist, or other mental health

professional may indicate in any written report that he or she prepares in connection
with a proceeding under this chapter that the person whom he or she examined
refused to participate in the examination. \/

(3) TESTIMONY BY TELEPHONE OR LIVE AUDIOVISUAL MEANS. Unless good cause to
the contrary is shown, proceedings under ss. 980.04 (2)\{31) and 980.08 (5)\61) may be
conducted by telephone or audiovisual means, if available. If the proceedings are
required to be reported under SCR 71\./02 (2), the proceedings shall be reported by a
court reporter who is in simultaneous voice communication with all parties to the
proceeding. Regardless of the physical location of ahy party to the telephone call, any

? Sk

action taken by the court or any party @he same effect as if made in open
Undan Thie subsech

court. @ proceed;k@//hall be conducted in a courtroom or other place reasonably

access1ble to 6 the public. Simultaneous access to the proceeding shall be provided to { A

persongéititled to attend by means of a loudspeaker or, upon request to the court,

by making é%zrson party to the telephone call without charge. \/

(4) MOTIONS FOR POSTCOMMITMENT RELIEF; APPEAL. (a) A motion for
postcommitment relief by a person committed under s. 980.06 shall be made in the
time and manner provided in ss. 809.30 and 809:41\/(). An appeal by a person who has
been committed under s. 980.\66 from a final order under s. 980%6, 980\.68, or 988{09
or from an order denying a motion for postcommitment relief or from both shall be
taken in the time and manner provided in ss. 808.04 \(/3), 809.?0, and 809\.{10. Ifa

person is seeking relief from an order of commitment under s. 980.06, the person
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the subject of the period of delay or continuance.

SECTION 86

previously raised. \/

(b) An appeal by the state from a final judgment or order under this chapter

o
4

the manner provided for civil appeals under chs. 808 and 809.

(5) FAILURE TO COMPLY WITH TIME LIMITS; EFFECT. Failure to comply with any time

v

v

(6) ERRORS AND DEFECTS NOT AFFECTING SUBSTANTIAL RIGHTS. The court shall, in

v

NotEe: Creates s. 980.038, providing that:

1. Notwithstanding the normal process for gaining personal jurisdiction in a
judicial proceeding, a court may exercise personal jurisdiction over the subject of an SVP
petition even though the person is not served under the normal process with a verified
petition and summons or served with an order for detention and the person has not had
a probable cause hearing. v/

2. A motion for post—commitment relief by an SVP or an appeal from a final order
or from an order denying a motion for post—commitment relief must follow criminal
appellate procedure.

3. An appeal by the state from a final judgment or order must follow the procedure
for civil appeals. Vv

4. The state is permitted to present evidence or comment on evidence that a person
who is the subject of an SVP commitment petition, or that a person who has been
committed, refused to participate in an examination of his or her mental condition that
was being conducted as part of an SVP proceeding or that was conducted before the
commitment petition was filed for the purpose of evaluating whether to file a petition.
Thedrafpdoes not affect the general right to remain silent at any hearing relating to an
SVP commitment./

2005 — 2006 Legislature - 52 — LRB-2215/P1

shall file a motion for postcommitment relief in the trial court prior to an appeal

unless the grounds for seeking relief are sufficiency of the evidence or issues

may be taken to the court of appeals within the time specified in s. 808.04 (4) and in

limit specified in this chapter does not deprive the circuit court of personal or subject
matter jurisdiction or of competency to exercise that jurisdiction’. Failure to comply

with any time limit specified in this chapter is not grounds for an appeal or grounds

Failure to object to a period of delay or a continuance waives the time limit that is

every stage of a proceeding under this chapter, disregard any error or defect in the

pleadings or proceedings that does not affect the substantial rights of either party.

{

/

to vacate any order, judgment, or commitment issued or entered under this chapter. |

V/
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e
The driaft also creates new provisions relating to failure to comply with time limits,
specifying that:

1. Failure to comply with any time limit specified in ch. 980, stats., does not deprive
the court of personal or subject matter jurisdiction or of competency to exercise that
jurisdiction.

2. Failure to comply with any time limit is not grounds for an appeal or grounds
to vacate any order, judgment, or commitment issued or entered.

3. Failure to object to a period of delay or a continuance waives the time limit that
is the subject of the period of delay or continuance.

SECTION 87. 980.04 (1) of the statutes is amended to read:

980.04 (1) Upon the filing of a petition under s. 980.02, the court shall review
the petition to determine whether to issue an order for detention of the person who
is the subject of the petition.\/The person shall be detained only if there is probable
cause to believe that the person is eligible for commitment under s. 980.05 (5). A
person detained under this subsection shall be held in a facility approved by the
department. If the person is serving a sentence of imprisonment, is in a secured
correctional facility, as defined in s. 938.02 (15m), a secured child caring institution,
as defined in s. 938.02 (15g), or a secured group home, as defined in s. 938.02 (15p),
or is committed to institutional care, and the court orders detention under this
subsection, the court shall order that the person be transferred to a detention facility
approved by the department. A detention order under this subsection remains in
effect until the persenis-discharged petition is dismissed after a hearing under sub.

3) or after a trial under s. 980.05 (5) or until the effective date of a commitment order
under s. 980.06, whichever is applicable.

SEcTION 88. 980.04 (2) of the statutes is renumbered 980.04 (2) (a) and
amended to read:

980.04 (2) (a) Whenever a petition is filed under s. 980.02, the court shall hold

a hearing to determine whether there is probable cause to believe that the person

named in the petition is a sexually violent person. Ifthe person-named-in-the petition
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ﬁamedan%epetﬁy}emsa&et—ﬂmastedy%hekxcem as provided m@am(\b%the court

shall hold the probable cause hearing within -areasonable-time 30 days, excluding

4
Saturdays, Sundays, and legal holidays, after the filing of the petition, unless that

time is extended by the court for good cause shown upon its own motion, the motion

V

of any party, or the stiDulation of the parties.
SECTIONfg 980 04 @ (@) of the statutes is created to read:

980.04 (2) (b)i If the person named in the petition is in custody under a sentence,
dispositional Order, or commitment and the probable cause hearing will be held after
the date on which the person is scheduled to be released or discharged from the

sentence, dispositional ordé/r, or commitment, the probable cause hearing under par.

(a) Y

shall be held no later than 10 days after the person’s scheduled release or
discharge date, excluding Saturdays, Sundays, and legal holidays, unless that time
is extended by the court for good cause shown upon its own motion, the motion of any

party, or the stipulation of N%% parties.

NortE: Revises current law [s. 980.04 (;)Q@] which specifies that: (1) whenever an
SVP commitment petition is filed, the court must hold a hearing to determine whether
there is probable cause to believe that the person named in the petition is an SVP; (2) if
the person is in custody, the court must hold the probable cause hearing within 72 hours
after the petition is filed, excluding Saturdays, Sundays, and legal holidays; and (3) if the
person is not in custody, the court must hold the hearing within a reasonable time after
the filing of the petition.. 4

The draft: LAV \n(®

1. Requlres the court, in general, to hold the probable cause hearing within 30
days, excluding Saturdays, Sundays, and legal holidays, after the filing of the petition,
unless that time is extended by the court for good cause shown.

2. If the person named in the petition is in custody and the probable cause hearing
will be held after the date on which the person is scheduled to be released or discharged,
requires the hearing to be held no later than 10 days after the person’s scheduled release
or discharge date, excluding Saturdays, Sundays, and legal holidays, unless that time is

extended by the court for good cause. See, also, SECK ui} M anl

(selon)
SECTION5’§ . 980.04 (3) of the statutes is amended to read:

;?‘5 o ¥
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1 980.04 (3) Ifthe court determines after a hearing that there is probable cause
2 to believe that the person named in the petition is a sexually violent person, the court
3 shall order that the person be taken into custody if he or she is not in custody and
4 shall order the person to be transferred within a reasonable time to an appropriate
e
5 facility specified by the department for an evaluation by the department as to
6 whether the person is a sexually violent person. If the court determines that
7 probable cause does not exist to believe that the person is a sexually violent person,
., 8 the court shall dismiss the petition.
“9 SECTION {)j 980.05 (1) of the statutes is amended to read:
¢S
10 980.05 (1) A trial to determine whether the person who is the subject of a
11 petition under s. 980.02 is a sexually violent person shall commence no later than 45
12 90 days after the date of the probable cause hearing under s. 980.04{ *The court may
13 grant -a-eontinuanee one or more continuances of the trial date for good cause upon
14 its own motion, the motion of any party or the stipulation of the parties. v
Note: Revises s. 980.05 (1),V;tats.:l’to require the trial to commence no later than
90'days after the probable cause hearing (45 days under current law) and permits the
court to grant one or more continuances of the trial date for good cause (current law
permits granting “a continuan 5’). v
15 SECTION ?;?;? 980.05 (1m) of the statutes is repealed.
NorE: Specifies, by repealing s. 980.05 (1m), that constitutional rights available
to a defendant in a criminal proceeding are not necessarily available to the person who
is the subject to an SVP commitment petition. Current s. 980.05 (1m)Ystats., specifies ,/}
INS that: (1) at the trial to determine whether the person is a “sexually violent person7jall «
rules of evidence in criminal actions apply; and (2) all constitutional rights available to
<dl'y a defendant in a criminal proceeding are ayailable to the person.
16 SECTION 93. 980.05 (2m) of the Statutes is created to read:
17 980.05 (2m) (a) At a jury trial under this section, juries shall be selected and
18 treated in the same manner as they are selected and treated in civil actions in circuit
19 court, except that, notwithstanding s. 805.08 (3), each party shall be entitled to 4
20 peremptory challenges or, if the court orders additional jurors to be selected under

-2
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s. 805.08 (2), to 5 peremptory challenges. A party may waive in advance any or all

SeEcTION 93

of its peremptory challenges and the number of jurors called under par. (b) shall be
reduced by this number. v L

(b) The number of jurors selected shall be the number prescribed in sub. (2),
unless a lesser number has been stipulated to and approved under par. %é) or the court
orders that additional jurors be selected. That number of jurors, plus the number
of peremptory challenges available to all of the parties, shall be called initially and
maintained in the jury box by calling others to replace jurors excused for cause until
all jurors have been examined. The parties shall @Xercise in their order,
the state beginning, the peremptory challenges available to them, and if any party
declines to challenge, the challenge shall be made by the clerk by lot. v

(c) At any time before the verdict in a jury trial under this section, the parties
may stipulate in writing or by statement in open court, on the record, with the
approval of the court, that the jury shall consist of any number less than the number

vV
prescribed in sub. (2). ¥ @

Note: Revises current law specifying that: (1) the person who is the subject of an
SVP commitment petition, the person’s attorney, DOdJ, or the DA may request that the
trial be to a jury of 12 in order to determine whether the person who is the subject of a
commitment petition is an SVP; (2) the court may also, on its own motion, require that
the trial be to a jury of 12; and (3) a verdict of a jury is not valid unless it is unanimous. \/

. edraft creates s. 980.05 (2m) to provide:
. 1Y 1. For a jury of 12, but the parties may stipulate to a smaller number of jurors. \/
X 2. That juries must be selected and treated in the same manner as they are selected

and treated in civil actions in circuit court, except that each party is entitled to 4
peremptory challen\%es (instead of 3, as for other civil actions), unless fewer jurors are to
serve on the jury.

el adt AE. g;’g:: <Pa

SECTION @! 980.05 (3) (a) of the statutes is amended to read:

980.05 (3) (a) At a trial on a petition under this chapter, the petitioner has the

burden of proving the-allegations-inthe petition beyond a reasonable doubt that the
person who is the subject of the petition is a sexually violent person.
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rod
[/
§

Note: Revises s. 980.05 (3)jto clarify that in a trial under ch. 980, the petitioner’s
burden is to prove beyond a reasonable doubt that the person is an SVP (and not the
general “allegations in the petition” under current law). \/

SECTION 95. 980.05 (3) (b) of the statutes is amended to read:

980.05 (3) (b) If the state alleges that the sexually violent offense or act that
forms the basis for the petition was an act that was sexually motivated as provided
in s. 980.01 (6) (b) or (bm), the state is required to prove beyond a reasonable doubt

SECTION@ 980.07 (1) of the statu ¥ renumbered 980.07 (1) (intro.) and

v

is committed under s. 980.06 and has

that the alleged sexually violent act)vv s sexually motivated.
sarads A }3”’*{"‘

amended to read:
980.07 (1) (intro.) If a person

, the department shall conduct an
Vv

examination of his or her mental condition within 6 12 months after an the date of

V'
not been discharged under s. 980.09 lor 980.093

the initial commitment order under s. 980.06 and again thereafter at least once each
12 months for-the purpose-of determining to determine whether the person has made
sufficient progress for the court to consider whether the person should be placed on
supervised release or discharged. At the time of a reexamination under this section,

the person who has been committed may retain or seek-te have the court appoint an

4
any of the following:
;aé An examiner as provided under s. 980.03-(4) 9%0.031 (3), except that the

court is not required to appoint an examiner if supervised release or discharge is

supported by the examination conducted by the department. The county shall pa

the costs of an examiner appointed under this paragraph as provided under s. 51.20

(18 2\( a).

NotE: Provides that a court is not required to appoint an examiner at the request

of a petitioner for supervised release when supervised release or @iggharge is supported
by the examination conducted by DHFS.VSee, also, NOTE to SEC&%OQ

e R

s g
;AR
[ i Fibdt
A
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SECTION 97. 980.07 (1) (b) of the statutes is created to reetgz

SECTION 97

980.07 (1) (b) An attorney as provided under s. 980.03 (2) (a).

SECTION 98. 980.07 (1g) of the statutes is created to read:\/

980.07 (1g) Any examiners under this section shall have reasonable access to
the person for purposes of examination and to the person’s past and present
treatment records, as defined in s. 51.30 (1) (b), and patient health care records, as
provided under s. 146.82 (2) (c).

SECTION 99. 980.07 (1m) of the statutes is created to read: /

980.07 (1m) At the time for any examination under sub. (1), the department
shall prepare a treatment report based on its treating professionals’ evaluation of the
person and shall provide a copy of the report to any examiner conducting an
examination under sub. (1). The report shall consider all of the following:

(a) The specific factors associated with the person’s risk for committing another
sexually violent offense. \/

(b) Whether the person has made significant progress in treatment or has
refused treatment.\/

(¢) The ongoing treatment needs of the person. ‘/

(d) Any specialized needs or conditions associated with the person that must
be considered in future treatmen anning

»4’3 % j@} {“{;z?’j
NoOTE: See the NOTE to SE§100

o) autrnf Cde Q’:%fgs) CP 5—}) fgd to read:
O rea

SECTION U | '980.07 (2) of the statutes is amen

/

/

980.07 (2) Any examiner conducting an examination under this-seetion sub. (1)
shall prepare a written report of the examination no later than 30 days after the date
of the examination. The examiner shall place a copy of the report in the person’s

medical records and shall provide a copy of the report to the department. The report
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shall include an assessment of the risk that the person will re\/offend, whether the risk

can be safely managed in the community if reasonable conditions of supervision and

gsecurity are imposed, and whether the treatment that the person needs is available

in the community. The department shall then send the treatment report, the written

examination report, and a written statement from the department recommendin

continued institutional care, supervised release, or discharge to the court that

committed the person under s. 980.06. A copy of each report and the department’s

. syt
recommendation shallgbe provided \_lzs/o/ to the ’ﬁl-gtrlct attornev or department of

justice, whichever is applicableand to the person’s attorney as soon as he or she is

retained or annointed.\/If the department concludes that the person does not meet

the criteria for commitment as a sexually violent person, the department shall

petition for discharge in accordance with the Drov1sions of s. 980.09 (1).
G VGG AT
® NortEe: Revises, in SE(§§§9 »to (Of current laus requlrmg DHF'S to conduct an
examination of the mental condition of each person who has been committed as an SVP
within 6 months of the initial commitment and every 12 months thereafter to determine
whether the person has made sufficient progress for the courf to consider whether the
person should be placed on supervised release or discharged.¥Current law requires any
examiner conducting an examination to prepare a written report of the examination no
later than 30 days after the date of the examination, and requires the report to be placed
in the person’s medlcal records and a copy must be given to the court. v
Under the dr %’,&ﬁf
1. DHFS must conduct the examination within 12 months after the date of the
initial commitment order and every 12 months thereafter. v
2. At the time of the examination, DHFS must prepare a treatment report based
on its treating professionals’ evaluation of: (a) the specific factors associated with the
person’s risk for committing another sexually violent offense; (b) whether the person has
made significant progress in treatment or has refused treatment; (c) the ongoing
treatment needs of the person; and (d) any specialized needs or conditions associated with
the person that must be considered in future treatment planning. A copy of the report
must be given to the examiner.
The examiner’s report must include an assessment of the risk that the person
# Wlllg%offend whether the risk can be safely managed in the community if reasonable
conditions of supervision and security are imposed, and whether the treatment that the
person needs is available in the community. The report must be prepared no later than
30 days after the date of the examination and must be provided to DHFS. V~
4. DHFS must send the treatment report, the written examination report, and a
written statement from DHFS recommending either continued institutional care,
supervised release or discharge to the court. vCopies of these documents must also be

provided and to the person’s attorney.
° Wch’h oner
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5. If the report concludes that the person does not meet the criteria for commitment
as an SVP, DHFS must petition for discharge.

1 SECTION 101. 980.07 (3) of the statutes is amended to read:

e
2 980.07 (3) Notwithstanding sub. (1), the court that committed a person under
3 S. 980.06/may order a reexamination of the person at any time during the period in

4 which the person is subject to the commitment order. Any report ordered under this

4
5 subsection shall conform to subs (1m) and (2).
i & leven (o)
6 SECTION 102” 80. 0’7 (4) to (7) of the statutes are created to read:
7 980.07 (4) (a) Within 30 days after the filing of the reexamination report,
8 treatment report, and recommendation under this section, the person subject to th
rea PR P REner P ! ©
9 commitmenjf the district attorney, or the department of justice, WhiCh@
10 pplicablefTmay object to the department’s recommendation under sub. (2) by filing
11 a written objection with the court.l/ /
12 (b) If no timely objection is filed under par. (a), one of the following applies:
13 1. If the department’s recommendation under sub. (2) is for continued
14 institutional care, the department’s recommendation shall be implemented without

15 a hearing. [/ ‘/

16 2. If the department’s recommendation under sub. (2) is for supervised release
17 or discharge, the court shall proceed under sub. (7) or s. 980.09. \/
18 (5) (a) If the person files a timely objection without counsel, the court shall

19 serve a copy of the objection and any supporting documents on thedistrict attorney

20 0T department of justice, whichever is applicable. If the person objects through

counsel, his or her attorney shall serve the district attorney or department of justice,

|
5
22 g fvvhlchever is apph@ If the @rict attorney or department of justicejobjects, it

i
H

T
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(b) If the person filing an objection is requesting discharg\;f/e, the court may not

proceed under sub. (7). The court may proceed under s. 980.093 if the person files

a petition under that section. s P <7 e ner

rpey or department of justice, whichever is applicab €,may

] y
employ experts or professional persons to support or oppose any recommendation. /

v
(6m) Subject to s. 980.03 (2) (a), the court, before proceeding under sub. (7),

shall refer the matter to the authority for indigency determinations under s. 977.07
(1) and appointment of counsel under s. 977.05 (4) (j) if the person is not represented
by counsel. The determination of indigenf;y and the appointment of counsel shall be
done as soon as circumstances permit. \/ y v

(7) (a) Except as provided in sub\é/t (4) (b) 1. and (5) (b), unless the department
recommends dischargé, the court, without a jury, shall hold a hearing to determine
whether to authorize supervised release. The court shall hold the hearing within 30
days after the date on which objections are due under sub. (4), unless the petitioner
waives this time limit. Expenses of proc/eedings under this subsection shadl be pai;l
as provided under s. 51.20 (18) (b), (c):/and (d).

(am) The department of justice shall represent the department of health and
family services at any hearing under this subsection unless the departments have
adverse interests\./ If the departments have adverse interests, the department of
health and family services shall be represented at the hearing by its agency counsel
or by an attorney that it retains. \/

(b) The court shall determine from all of the evidence whether to continue
institutional care and, if not, what the appropriate placement would be for the person

while on supervised release. In making a decision under this subsection, the court

may consider, without limitation because of enumeration, the nature and
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circumstances of the behavior that was the basis of the allegation in the petition

v

under s. 980.02 (2) (a), the person’s mental history and present mental condition,’ ,

whether the person has demonstrated significant progress in his or her treatment,\/

10
11
12
13
14
15
16
17
18
19
20
21
22
23

Y

whether the person has refused treatment, and, if the court were to authorize
supervised release, where the person would live, how the person would support
himself or herself, and Wﬁ/;t arrangements would be available to ensure that the
person would have access to and would participate in necessary treatment.\/;

(bm) The court shall select a county to prepare a report under par. (c). Unless
the court has good cause to select another county, the court shall select the person’s

s

under par. (cm) to refer a case to a county department or the court’s failure to make

county of residence. 'A preliminary decision by the court under this paragraph or
such a decision shall not affect the court’s power to authorize or not authorize
supervised release under this subsection. \/ \/

(¢) The court shall order the county department under s. 51.42 in the county
of intended placement to prepare a report, either independently or with the
department of health and family services, identifying prospective residential options
for community placement. In identifying prospective residential options,\\,/he county
department shall consider the proximity of any potential placement to the residence
of other persons on supervised release and to the residence of persons who are in the
custody of the department of corrections and regarding whom a sex offender
notification bulletin has been issued to law enforcement agencies under s. 301.46
(2m) (a) or (am).%/ The county department shall complete its report within 30 days

following the court order. \/
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1 (cm) If the court determines that the prospective residential options identified
2 in the report under par. (c;/are inadequate, the court shall select another county to
3 prepare a report under par. (c).
4 (d) The court may order that a person be placed on supervised release only if
5 it finds, based on all of the reports, trial records, and evidence presented, that all of
6 the following apply: \/’ o § @F
e Al e
7 1. The prfzégg who will be placed on supervised release{: }gf“” Sl
@ a. Ei E&fsn?ade sufficient progress in treatment such that the risk that @ @é
9 will reoffend can be safely managed in the community and the person’s treatment

10) progress can be sustained in the community,@l{:j

11 b. The person’s risk for reoffense has been reduced to a level that it is not likely
12 that the person will reoffend if so placed. \/f

13 2. @ Ereatmentffeasonably available in the community and the person
14 who will be placed on supervised release will be treated by a provider who is qualified
15 to provide the necessary treatment in this state. V4

16 3. The provider presents a specific course of treatment for the person who will
17 be placed on supervised release, agrees to assume responsibility for the person’s
18 treatment, agrees to comply with the rules and conditions of supervision imposed by
19 the court and the department, agrees to report oﬁ the person’s progress to the court
20 on a regular basis, and agrees to report any violations of supervised release
21 immediately to the court?cii ﬁéﬁérhnerrt’“’é’“f“ justice or the district attorney, as

N e
22 @pplicabl I pehitro aer

23 /gf‘ 4. The person who will be placed on supervised release has housing

24 arrangements that are sufficiently secure to protect the community, and the person
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1 or agency that is providing the housing to the person who will be placed on supervised
2 release agrees in writing to the following conditions: \[
3 a. To accept the person who will be placed supervised release.
Fet1Bone,
4 b. To provide or allow for the level of safety that the court requires.
AR i IO
5 c. Tolimmediate reportj\to the court and the @partment of justice or the

e o
6 gdlstrlct attorney, as applicablé)any unauthorized absence of the person who will be

7 placed on supervised release firom the housing arrangemeng to which the person has
y been assigned. This subd. 4?1c. Wfﬁfi;rson oil%agency that is

9 providing the housing is a state or local government agency or is licensed by the
10 department. ‘\jf
11 5. The person who will be placed on supervised release will comply with the
12 provider’s treatment requirements and all of the requirements that are imposed by
13 the department and the court. \J!/ ’
14 6. The department has made provisions for the necessary services, including
15 sex offender treatment, other counseling, medication, community support services,
16 residential services, vocational services, and alcohol or other drug abuse treatment. \/

\ 7. The degree of supervision and ongoing treatment needs of the person who will

v
e Timor her A e glacs
required for the safe management of the personjin the community can be provided ©°" .
A /kl supervigd

19 through the allocation of a reason ::le level of resources. relegec

NotE: Creates new s. 980.07E (4) to (7) revising current law relating to requests for
supervised release. Under current law:

1. A person who is committed as an SVP may petition the committing court to
authorize supervised release if at least 18 months have elapsed since the initial
commitment order was entered or at least 6 months have elapsed since the most recent
release petition was denied or the most recent order for supervised release was revoked. v
The director of the facility at which the person is placed may petition on the person’s
behalf at any time. v/

2. Within 20 days after receiving the petition, the court must appoint one or more
examiners who have specialized knowledge determined by the court to be appropriate,\/
who must examine the person and furnish a written report to the court within 30 days y
after the appointment. If any examiner believes that the person is appropriate for
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supervised release, the examiner must report on the type of treatment and services that
the person may need while in the community on supervised release.

3. The court, without a jury, must hear the petition within 30 days after the
examiner’s report is filed, unless the time limit is waived by the petitioner. Vv

4. The court must grant the petition unless the state proves by clear and convincing
evidence that: (a) it is still likely that the person will engage in acts of sexual violence
if the person is not continued in institutional care; or (b) the person has not demonstrated
significant progress in his or her treatment or the person has refused treatment. v

5. In making this decision, the court may consider: (a) The nature and
circumstances of the behavior that was the basis of the allegation in the petition to
commit the person; (b) the person’s mental history and present mental condition; (c)
where the person will live; (d) how the person will support himself or herself; and (e) what
arrangements are available to ensure that the person has access to and will participate
in necessary treatment, including pharmacological treatment if the person is a serious
child sex offender. V'

6. Ifthe court finds that the person is appropriate for supervised release, the court
must notify DHFS.Y DHFS must make its best effort to arrange for placement of the
person in a residential facility or dwelling that is in the person’s county of residence. v

7. DHFS and the county department in the county of residence must prepare a plan
that does all of the following: (a) identifies the treatment and services, if any, that the
person will receive in the community; (b) addresses the person’s need, if any, for
supervision, counseling, medication, community support services, residential services,
vocational services, and AODA treatment; and (c) specifies who will be responsible for
providing the treatment and services identified in the plan.

8. The plan must be presented to the court for its approval within 60 days after the
court finding that the person is appropriate for supervised release, unless DHFS, the
county department, and the person request additional time to develop the plan.

maﬁ creates a new process for granting supervised release. As noted above,

DHFS must recommend continued institutional care, supervised release, or discharge
through the reexamination process. The new process is: v
1. Within 30 days after the filing of the reexamination report, treatment report,

and DHFS recommendation, the person subject to the SVP commitmenty tEe DA, or DOJ,) A ortha

may object to the recommendation by filing a written objection with the court.

2. If DHFS’s recommendation is continued institutional care, and there is no
_ objection, the recommendation is implemented without a hearing. If DHFS recommends
discharge or the person files an objection requesting discharge, the court shall proceed
with determining whether discharge is appr()priate.“/OtherWise the court, without a jury,
must hold a hearing to determine whether to authorize supervised release within 30 days
after the date on which objections are due, unless the time limit is waived by the
petitioner. v/

3. The court must determine from all of the evidence whether to continue
institutional care and, if not, what the appropriate placement would be for the person
while on supervised release. As under current law, in making this decision, the court may
consider the following: (a) the nature and circumstances of the behavior that was the
basis of the allegation in the commitment petition; (b) the person’s mental history and
present mental condition; (c) the person’s progress in treatment; (d) the person’s refusal

"to participate in treatment; and (e) if the court were to authorize supervised release, v

where the person would live, how the person would support himself or herself, and what
arrangements would be available to ensure that the person would have access to and
would participate in treatment. v

4. The court must select a county to prepare a report on the person’s prospective
residential options. Unless the court has good cause to select another county, the court
must select the person’s county of residence. ¥

peifioner
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5. The court must order the county department in the county of intended
placement to prepare the report, either independently or with DHFS, identifying
prospective residential options.‘/ln identifying prospective residential options, the county
department must consider the proximity of any potential placement to the residence of
other persons on supervised release and to the residence of persons who are in the custody
of DOC and regarding whom a sex offender notification bulletin has been issued.Y The
county department must complete its report within 30 days following the court order. v

6. If the court determines that the prospective residential options identified in the
report are inadequate, the court must select one or more other counties to prepare a
report.

7. The court may order that a person be placed on supervised release if it finds that
all of the following apply:

a. The person who will be placed on supervised release: (1) has made sufficient
progress in treatment such that the risk that the person will reoffend can be safely
managed in the community and the progress can be sustained; and (2) the person’s risk
for reoffense has been reduced to a level that it is not likely that the person will reoffend
if so placed.

b. That there is treatment reasonably available in the community and the person
who will be placed on supervised release will be treated by a provider who is qualified to
provide the necessary treatment in this state.

c. The provider presents a specific course of treatment for the person who will be
placed on supervised release, agrees to assume responsibility for the person’s treatment,
agrees to comply with the rules and conditions of supervision imposed by the court and
DHF'S, agrees to report on the person’s progress to the court on a regular basis, and agrees —
to report any violations of supervised release immediately to the cour #
as applicable ond Fé'\'hm&n *

d. The person who will be placed on supervised release has housing arrangements
that are sufficiently secure to protect the community, and the person or agency that is
providing the housing to the person agrees in writing to accept the person, provide or
allow for the level of safety the court requires, and, if the person or agency providing the
housing is a state or localgovemnent agency or i%ﬁgﬁg\d erDHFS, immediately report
to the court and DOJ or the % as applicz;b_@ény n uﬁ(l]orized absence of the person
from the housing arrangement.

e. The person who will be placed on supervised release will comply with the
provider’s treatment requirements and all of the requirements that are imposed by
DHFS and the court.

f. DHFS has made provisions for the necessary services, including sex offender
treatment, other counseling, medication, community support services, residential

services, vocational services, and AODA treatment. {/ who wall be F{(Z

g. The degree of su ervisiqn and or oing treatment needs of the person/sirequired on
for the safe managemenmin e community can be provided through the verised
allocaggP of a reasonable level of resources. ; , R veloas

Gl o 10 . .
p6 e (o 0] T that s

SECTIONéng. 980.08 of the statutes is repealed and recreated to read:
980.08 Supervised release; proc?ures, implementation, revocation.
(1) Ifthe court determines under s. 980.07(7) that supervised release is appropriate,

\
the court shall order the county department under s. 51.42 in the county of intended
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1 placement to assist the department of health and family servicesfr; implementing

2 the supervised release placement. 4

3 (2) The department shall file with the court any additional rules of supervision

44;‘ E not inconsistent with the rules or conditions imposed by the court within 10 days of

5 imposing the rule.

6 (8) If the department wishes to change a rule or condition of supervision

7 imposed by the court, it must obtain the court’s approval)/

8 (4) An order granting supervised release places the person in the care, control,

9 and custody of the department.‘/l‘he department shall arrange for the care, control,
10 and treatment of the person in the least restrictive manner consistent with the
11 requirements of the person and in accordance with the order for supervised release.
12 Before a person is actually released under this section, the court shall notify the
13 municipal police department‘énd county sheriff ‘gc/)r the municipality{nd count}\r/in
14 which the person will be residing.\/i,I‘he notification requirement under this
15 sul;section does not apply if a municipal police department or county sheriff submits
16 to the court a written statement waiving the right to be notified.
17 (5) (a) If the department concludes that a person on supervised release, or
18 awaiting placement on supervised release, violated or threatened to violate a rule of
19 supervised release, it may petition for revocation of the order granting supervised
20 release}‘ The department may also detain the person. v
21 (b) If the department concludes that a person on supervised release, or
22 awaiting placement on supervised release, is a threat to the safety of others, it shall
23 detain the person and petition for revocation of the order granting supervised

24 release.
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(¢c) If the department concludes that the order granting supervised release
should be revoked, it shall file a statement alleging the violation and a petition to
revoke the order for supervised release with the committing court and provide a copy
of each to the regional office of the state public defender responsible for handling
cases in the county where the committing court is located. If the department has
detained the person under par. (a) or (b)\,/the department shall file the statement and
the petitior\l/ and provide them to the state public defender within 72 hours after the
detention, excluding Saturdays, Sundays, and legal holidays. The court shall refer
the matter to the authority for indigency determinations under s. 977.07 (1) and
appointment of counsel under s. 977.05 (4)‘/(,]'). The determination of indigency and

v

(d) The court shall hear the petition within 30 days, unless the hearing or time

the appointment of counsel shall be done as soon as circumstances permit.

deadline is waived." A final decision on the petition to /l:evoke shall be made within
90 days of the filing of the petition\(r Pending the final revocation hearing, the
department may detain the person in the county j ail or return him or her to
institutional care. v

(6) (a) Ifthe court finds after a hearing, by clear and convincing evidence, that
any rule has been violated and the court finds that the violation of the rule merits
the revocation of the order granting supervised release, the court may revoke the
order for supervised release and order that the person be placed in institutional care.
The person shall remain in institutional care until he or she is discharged from the
commitment or again placed on supervised release.

(b) If the court finds after a hearing, by clear and convincing evidence, that the
safety of others requires that supervised release be revoked, the court shall revoke

the order granting supervised release and order that the person be placed in
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discharged from the commitment or again placed on supervised release.\/

(D
NortE: Revises, by repealing and recreating\f s. 980.081 stats., current law relating
to supervision of persons on supervised release. Under current law:

1. An order for supervised release places the person in the custody and control of
DHFS. DHFS must arrange for control, care, and treatment of the person in the least
restrictive manner consistent with the requirements of the person and in accordance with
the plan for supervised release. A person on supervised release is subject to the conditions
set by the court and to DHFS rules.

2. If DHFS alleges that a person has violated any condition or rule, or that the
safety of others requires that supervised release be revoked, he or she may be taken into
custody under DHFS rules. DHFS must submit a statement showing probable cause of
the detention and a petition to revoke the order for supervised release to the committing
court and the regional office of the state public defender re?ponsible for handling cases
for that court’s county within 72 hours after the detention.

3. The court must hear the petition within 30 days, unless the deadline is waived
by the detained person.JThe state has the burden of proving by clear and convincing
evidence that any rule or condition of release has been violated or that the safety of others
requires that supervised release be revoked. If the court determines that any rule or
condition of release has been violated or that the safety of others requires that supervised
release be revoked, it may revoke the order for supervised release and order that the
person be placed in an appropriate institution./

The d)@ft modifies current law relating to revocation of supervised release as
follows: o f U320

1. If DHFS concludes that a person on supervised release, or awaiting placement
on supervised release, violated or threatened to violate a rule of supervised release, it may
petition for revocation of the order granting supervised release. v’

2. As under current law, DHFS may detain a person for a violation or threatened
violation. In addition, under the , if DHF'S concludes that such a person is a threat
to the safety of others, it must detain the person and petition for revocation of the order
granting supervised release. N

3. If DHFS concludes that the order granting supervised release should be
revoked, it must file a statement alleging the violation and a petition to revoke the order
with the committing court and provide a copy of each to the regional office of the state
public defender within 72 hours after the detention. The court must hear the petition
within 30 days, unless the hearing or time deadline is waived. A final decision on the
petition must be made within 90 days of its filing. v

4. Ifthe court finds after a hearing, by clear and convincing evidence, that any rule
has been violated and that the violation merits the revocation of the order granting
supervised release, the court may revoke the order and order that the person be placed
in institutional care. If the court finds by clear and convincing evidence that the safety

of others requires that supervised release be revoked, the court must revoke the order

granting supervised release and order that the person be placed in institutional care. %{/’

SECTION 104. 980.09 (title) of the statutes is amended to read:

institutional care. The person shall remain in institutional care until he or she is

980.09 (title) Petition for discharge;procedure with department’s

approval.

SECTION 105. 980.09 (1) (title) of the statutes is repealed.



10

11

12

13

14

15

16

17

18

19

20

21

2005 — 2006 Legislature - 70 - LRB-2215/P1

SECTION 106

SECTION 106. 980.09 (1) (a) of the statutes is renumbered 980.09 (1) and
amended to read: P

980.09 (1) If the seeretary departmené/ determines at any time that a person
committed under this chapter is-nelonger does not meet the criteria for commitment \/
as a sexually violent person, the secretary department shall authorize-the-personte
petition the committing court for discharge}/ The person department shall file the
petition with the court and serve a copy upon the department of justice or the district
attorney’s office that filed the petition under s. 980.02 (1), whichever is applicable.
The court, upon receipt of the petition for discharge, shall order a hearing to be held

within 45 90 days after the date of receipt of the petition.

Py

NoTE: Amends s. 980.09 (1)§;to:

1. Change the time limit for a hearing on a DHFS petition for discharge from
within 45 days to within 90 days (after the date of receipt of the petition).

2. Require DHFS, not the person committed, to file the petition when the
department determines that the person does not meet the criteria of an SVP. v

SECTION 107. 980.09 (1) (b) of the statutes is renumbered 980.09 (2m) and
amended to read: y

980.09 (2m) At a hearing under this subseetion section, the district attorney
or the department of justice, whichever filed the original petition, shall represent the
state and shall have the right to have the petitioner examined by an expert or
professional person of his, her or its choice. The-hearingshallbe-before-the-court
witheut-ajury. The state has the burden of proving by clear and convincing evidence
that the petitioner is-still currently meets the criteria for commitment asix sexually
violent person.

SECTION 108. 980.09 (1) (¢) of the statutes is renumbered 980.09 (3) and

amended to read:
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980.09 (3) If the court is satisfied that the state has not met its burden of proof
under par—(b) sub. (2m), the petitioner shall be discharged from the custody er
supervision of the department. If the court is satisfied that the state has met its

v \
burden of proof under par—(b) sub. (2m), the court may proceed under 980.07 (7 ){b)

to (d) to determine;asing%he%ﬁewspeéﬁed—i&&%&@&(% Végzther to modify

- the petitioner’s existing commitment order by authorizing supervised release. v

SECTION 109. 980.09 (2) of the statutes is repealed. v

NoTtE: Repeals the current provision regarding a discharge petition brought
without the approval of DHFS. See the NoTE to SE% (39 for the replacement to s. 980.09

(2).

980.093 Petition for discharge without department’s approval. (1)
PETITIONS IN GENERAL. A committed person may petition the committing court for
discharge without the department’s approval.\/The court shall deny the petition
under this section without a hearing unless the petition alleges facts from which the
court or jury may conclude the person’s condition has changed so that the person does
not meet the criteria for commitment as a sexually violent persorﬁ/

(2) COURT REVIEW OF PETITION. The court shall review the petition within 30
days and the court may hold a hearing to determine if it contains facts from which
the court or jury may conclude that the person does not meet the criteria for
commitment as a sexually violent personx/ In determining under this subsection
whether facts exist that might warrant such a conclusion, the court shall consider

v

any current or past reports filed under s. 980.07, relevant facts and arguments in the
v
petition and in the state’s written response, arguments of counsel, and any
\
supporting documentation provided by the person or the state. If the court

determines that the petition does not contain facts from which a court or jury may
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1 conclude that the person does not meet the criteria for commitment, the court shall

2 deny the petition.\f;

3 (3) HEARING. The court shall hold a hearing within 90 days of the determination

4 that the petition contains facts from which the court or jury may conclude that?the

5 person does not meet the criteria for commitment as a sexually violent person.\/g’l‘he

6 state has the burden of proving by clear and convincing evidence that the person

7 meets the criteria for commitment as a sexually violent person.\f

8 (4) DisposITION. If the court or jury is satisfied that the state has not met its

9 burden of proof under sub. (3), the petitioner shall be discharged from the custody
10 of the department.’ If the court or jury is satisfied that the state has met its burden
11 of proof under sub. (3), the court may proceed under s. 980.07 (7 )\/(b) to (d) to
12 determine whether to modify the petitioner’s existing commitment order by
13 authorizing supervised release.

Nore: Creates new s.(980.093 revising the current law relating to discharge from
commitment. Under éurrent law:

1. If the secretary of DHFS determines at any time that a person is no longer an
SVP, the secretary must authorize the person to petition the committing court for
discharge. The court must hold a hearing within 45 days after receipt of the petition. The
hearing must be before the court without a jury. The state has the burden of proving by
clear and convincing evidence that the person is still an SVP. v

2. If the court is satisfied that the state has not met its burden of proof, the
petitioner must be discharged from the custody and supervision of DHFS. If the court is
satisfied that the state has met its burden, the court may proceed to determine whether
to modify the person’s existing commitment order by authorizing supervised release. v

3. A person may also petition the court for discharge from custody or supervision
without the approval of the secretary of DHFS. v/

4. At the time of the person’s reexamination, the secretary of DHFS must provide
the person with written notice of the person’s right to petition for discharge over the
secretary’s objections. If the person does not affirmatively waive the right to petition, the
court must set a probable cause hearing to determine whether facts exist that warrant
a hearing on whether the person is still an SVP.

5. If the court determines at the probable cause hearing that probable cause exists
to believe that the committed person is no longer an SVP, the court must set a hearing
on the issue. The hearing must be to the court. The state has the right to have the person
evaluated by experts chosen by the state. The state has the burden of proving by clear
and convincing evidence that the committed person is likely to engage in acts of sexual
violence or has not made significant progress in treatment or has refused treatment. If v
the court is satisfied that the state has not met its burden of proof, the petitioner must
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be discharged from the custody and supervision of DHFS. If the court is satisfied that
the state has met its burden, the court may proceed to determine whether to modify the
person’s existing SVP commitment order by authorizing supervised release. /
modifies the provisions relating to petitions for discharge that do not
voal have DHFS’s approval as follows: y
":/g@ 1. The court must deny the petition without a hearing unless the petition alleges
facts from which the court may conclude that the person’s condition has changed so that
the person does not meet the criteria for commitment as an SVPYIn determining whether
such facts exist, the court must consider any current or past reports filed in connection
with a reexamination, relevant facts and arguments in the petition and in the state’s
written response, arguments of counsel, and any supporting documentation provided by
the person or the state./
2. The court must hold a hearing within 90 days of the determination that the
petition contains facts from which the court may conclude that the person does not meet
the criteria for commitment as an SVP. Upon request, the hearing may be to a jury of 6.’
A verdict must be agreed to by at least 5 of the 6 jurors. The state has the burden of
proving by clear and convincing evidence that the person meets the criteria for’
- commitment. Théxbstitute amendmenf/specifies that the general rules of evidence are .
inapplicable at such hearings. ‘
3. If the court is satisfied that the state has not met its burden of proof, the
petitioner must be discharged from the custody and supervision of DHFS. If the court is
satisfied that the state has met its burden, the court may proceed to determine whether
to modify the person’s existing commitment order by authorizing supervised release.y

purdt At od (pS)CF N
SECTION \ijl/f 980.095 of the statutes is created to read: //

980.095 Procedures for discharge hearings. (1) USE OF JURIES. (a) The

district attorney or the department of justice, whichever filed the original petition,
or the petitioner or his or her attorney may request that a hearing under s. 980.093
@ to a jury of 67 A jury trial is deemed waived unless it is demanded
within 10 days of the filing of the petition for discharge. \{gf

(b) Juries shall be selected and treated in the same manner as they are selected
and treated in civil actions in circuit court ’ The number of jurors prescribed in
parya), plus the number of peremptory challenges available to all of the parties, shall
be called initially and maintained in the jury box by calling others to replace jurors

M/

excused for cause until all jurors have been examined. The parties shall @
exercise in their order, the state beginning, the peremptory challenges available to

them, and if any party declines to challenge, the challenge shall be made by the clerk

by lot. \/
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1 (¢) No verdict shall be valid or received unless(it is agreed to b af least 5 of the
2 juror?f? aApat o S
3 (2) DEPARTMENT'S RIGHT TO BE HEARD. The department of justice shall represent
4 the department of health and family services at any discharge hearing unless the
5 departments have adverse interest.v/If the departments have adverse interests, the
6 department of health and family services shall be represented at the hearing by its
7 agency counsel or an attorney that it retains. v
8 (3) PosT VERDICT MOTIONS. Motions after verdict may be made without further
9 notice upon receipt of the verdict. \/

10 (4) APPEALS. Any party may appeal an order under this subsection as a final

11 order under chs. 808 and 809. v

NoTe: Creates new s. 980.095 providing for a separate jury requirement for
discharge hearings.‘/ Specifically, the DA or DOJ, whichever filed the original petition, or
the petitioner may request that the discharge hearing be to a jury of 6. A jury trial is
deemed waived unless it is demanded within 10 days after the filing of the petition for
discharge. No verdict is valid unless it is agreed to by at least 5 of the jurors. See, also,

the NOTE to SE(&‘;\ﬁ/Q} e
S P
12 SECTION 1127 980.10 of the statutes is repealed.

NoTE: Repeals a provision granting an additional method by which a committed
person may petition a committing court for discharge at any timeﬂilowever, under this
provision, if a person has previously filed a petition for discharge without the secretary’s
approval and the court determined that the petition was frivolous or that the petitioner
remained an SVP, than the court was required to deny any subsequent petition without
a hearing until the petition contained facts upon which a court could find that the
condition of the person had so changed that a hearing was warranted. \/

13 SECTION 113. 980.101 (2) (a) of the statutes is amended to read:

14 980.101 (2) (a) If the sexually violent offense was the sole basis for the
15 allegation under s. 980.02 (2) Ya) and there are no other judgments relating to a
16 sexually violent offense committed by the person, the court shall reverse, set aside,

v

17 or vacate the judgment under s. 980.05 (5) that the person is a sexually violent
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person, vacate the commitment order, and discharge the person from the custody er
supervision of the department.\/ /
SECTION 114. 980.11 (2) (intro.) of the statutes is amended to read:
/980 .11 (2) (intro.) If the court places a person on superv\?ed release under s.
{O" |

980.08 or discharges a person under s. 98 980.093, the department /

G ge- u/}(\)(u

shall do all of the following}/

SEcTION 115. 980.12 (1) of the statutes is amended to reilg
980.12 (1) Except as provided in ss. 980—9344) 80 031 (3) and
department shall pay from the appropriations under s. 20.435 (2) (a) and (bm) for all

costs relating to the evaluation, treatment, and care of persons evaluated or

R N - N

| 980.14 (title) Immunity.
VAR TR A pA\REL (P )(Pfﬁ)

i

SEcTION/117! 980. 14 1 of the statutes is created to read:

\\\\\\\

{
980.14 (1)}\(111 this sectlon, ‘agency” means the department of corrections, the

department of health and family services, the department of justice, or a district
N U (35)

attorney. o

NotTE: See the NOTE to SEJ%\}{

SeEcTION 118. Initial applicability.

(1) This act first applies to reviews regarding detention and probable cause \
A v v
hearings under section 980.04 of the statutes, as affected by this act, and trials under
v’

v ol
section 980.05 of the statutes, as affected by this act, that are based on a petition filed
e v
under s. 980.6{2 of the statutes, as affected by this act, on the effective date of this

subsection. v
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1 (2) This act first applies tc;geriodic reexaminations conducted under section
2 980%7 of the statutes, as affected by this act, begun on the effective date of this
3 subsection and to court proceedings resulting from those reexaminations.
4 (3) This act first appiies to proceedings to revoke/z supervised release under
5 section 980.08 (5) of the statutes, as affected by this ac’lc/,/ that are commence@ on the
6 effective date of this subsectioxr,/ except that the treatment of section 980.08 %5) of the
7 statutes, with respect to where a person may be detained while a petition to revoke
8 supervised release is pending, first applies to a person whose detention commences
9 on the effective date of this subsection.\’/,

10 (4) This act first applies to discharge proceedings commenced on the effective

11 date of this subsection. \/

12 SEcTION 119. Effective date. L

13 (1) This act takes effect on the ﬁrst(/day of the 2nd month beginning after

14 publication. v4

15 (END)
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(bj) Competency examinations and conditional and supervised release services. Biennially, the amounts in
the schedule for outpatient competency examinations and for payment by the department of costs for
treatment and services for persons released under s. 980.06 (2) (c), 1997 stats.Jor s. 971.17 (3) (d) or (4) (e)
or 986- | for which the department has contracted with county departments under s. 51.42 (3) (aw) 1.
d., with o public agencies, or with private agencies to provide the treatment and services.

" /
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(2) Except as provided in subs. (2m) and (14) (b) and (c), any person, including but not limited to a person
admitted, committed or placed under s. 975.01, 1977 stats., s. 975.02, 1977 stats., and s. 975.17, 1977 stats.,
and ss. 51.10, 51.13, 51.15, 51.20, 51.35 (3), 51.37 (5), 51.45 (10), (11), (12) and (13), 55.05, 55.06, 971.14
(2) and (5), 971.17 (1), 975.06 and 980.06, receiving care, maintenance, services and supplies provided by
any institution in this state including University of Wisconsin Hospitals and Clinics, in which the state is
chargeable with all or part of the person's care, maintenance, services and supplies, any person receiving
care and services from a county department established under s. 51.42 or 51.437 or from a facility
established under s. 49.73, and any person receiving treatment and services frqm a public or private agency
under s. 980.06 (2) (c), 1997 stats.,’or s. 971.17 (3) (d) or (4) (e) or 9366853 and the person’s property and
estate, including the homestead, and the spouse of the person, and the spouse’s property and estate, including
the homestead, and, in the case of ajminor child, the parents of the person, and their property and estates,
including their homestead, and, in the case of a foreign child described in s. 48.839 (1) who became
dependent on public funds for his gr her primary support before an order granting his or her adoption, the
resident of this state appointed guatdian of the child by a foreign court who brought the child into this state
for the purpose of adoption, and his or her property and estate, including his or her homestead, shall be liable
for the cost of the care, maintenante, services and supplies in accordance with the fee schedule established
by the department under s. 46.03 (18). If a spouse, widow or minor, or an in pacitated person may be
lawfully dependent upon the property for their support, the court shall releas¢ all or such part of the property
and estate from the charges that may be necessary to provide for those persgns. The department shall make
every reasonable effort to notify fhe liable persons as soon as possible after the beginning of the

maintenance, but the notice or t
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10m. To the department of justice or a district attorney under s. 980.015 (3) (b), if the treatment records are
maintained by an agency with jurisdiction, as defined in s. / that has control or custody over a
person who may meet the criteria for commitment as a sexually violefit person under ch. 980.

S1.30 (4) (b) QW

B




) 51.4263)aw)1.d.
v d. Provide treatment and services that are specified in a conditional release plan approved by a court for a
/ person who is a county resident and is conditionally released under s. 971.17 (3) or (4) or that are specified
in a supervised release plan approved by a court under s. 980 06 (2) (c) 1997 stats., jor s. 986-08= / If the

family services shall, from the appropriation under s. 20.435 (2) (bj), pay the co department f b
of the treatment and services.



am;
301.03(19)

201.03(19) Work to minimize, to the greatest extent possible, the residential population density of sex offenders, as
defined in s. 302.116 (1) (b), who are on probatlon parole or extended supervision or placed on supervised

release under s. 980.06 (2) (¢), 1997 stats., Jor s.
Cﬁ {0.07 (1)
-

—~

5.480.08 (5)5 3083 stk
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978.04 Assistants in certain prosecutorial units. The district attorney of any prosecutorial unit having a
population of less than 100,000 may appoint one or more assistant district attorneys as necessary to carry out
the duties of his or her office and as may be requested by the department of administration authorized in
accordance with s. 16.505. Any such assistant district attorney must be an attorney admitted to practice law
in this state and, except as provided in s. 978.043, may perform any duty required by law to be performed by

the district attorney.

(V)
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ss. 980.05 (2) and (2m) (¢), 980.09 (2m), 980.093 (3), and 980.095 (3)

INSERT 35/0

SECTIOl\ﬂ; 980.01 (3) of the statute:q/is created to \I}adi v

980.01 (8) Except in ss. 980.09, 980.093, and 980.095, “petitioner” means the
agency or person that filed a petition under s. 980.02.

INSERT 47/16

(3m) WHEN DISCLOSURE MUST BE MADE. A party required to make a disclosure
under this section shall do so within a reasonable time after the yrobable cause
hearing and within a reasonable time before a trial under s. 980.05, if the other
party’s demand is made in connection with a trial. If ;he demand is made in
connection with a proceeding under s. 980.07 {7), 980.09 (2m), or 980.09/3/ (8), the
\ party shall make the disclosure within a reasonable time before the start of that
proceeding. v

INSERT 55-9

SECTION [2. 980.04 (5) of the statutes is amended to read:

980.04 (5) If the person named in the petition claims or appears to be indigent,
the court shall, prior to the probable cause hearing under sub. (2) (a), refer the person

to the authority for indigency determinations under s. 977.07 (1) and, if applicable,

the appointment of counsel.

History: 1993 a. 479;1995a.77;1999a. 9.
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INSERT 55-15

SECTI()N:$;j 980.05 (2) of the statutes is amended to read:

980.05 (2) The person who is the subject of the petition,\/the person’s attorney,
or the department of justice-or the district-attorney petitioner may request that a
trial under this section be to a jury of 12. A request for a jury trial under this
subsection shall be made within 10 days after the probable cause hearing under s.
980.04 {_Zﬁg). If no request is made, the trial shall be to the court. The person, the
person’s attorney,\/(;r the distriet-attorney-or-department-of justice,-whichever-is
applieable; petitioner may withdraw his, her/:or its request for a jury trial if the 2

persons who did not make the request consent to the withdrawal. v

History: 1993 a.479;1999a. 9.
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Ron:

This version of the bill differs from the version approved by the Joint Le ngslative
Council’s Special Committee on Sexually Violent Person Commitments; but the
differences are non substantlve YIn addition, please note the followmg

1. Sectmns\}S .396 (6 48.78 ( f) (e) 48.981 7)%&) 8s., 51.30 ( ) and (4) (b) 8s.,
118.125 (ck), 146.82 (2) ¥(cm), 938.396 V(10), and 938. 78 (2)"(e) spec1fy that
mformatmn that each of those pr0v1510ns makes available may be disclosed “for any
purpose consistent with any proceeding under ch. 980. "V Does that mean that the
information can be released to the general public, given that public protection is one
of the purposes of ch. 980 proceed1ngs7/ If not, what criteria would a court use in
determining the appropriateness of a particular disclosure?v’

2. Section 51.375 (2) (b) would permit public inspection of the results of a lie detector
test if they become part of the court record. Was that the Committee’s intent? v

3. It is unclear how a person would escape from supervised release under s. 946.42
(3m) (b), given that escape is defined to mean “to leave in any manner without lawful
permission or authority.” v (;\D

4. Instead of defining “act of sexual violence” in's. 980.01 (1 {) it would make more
sense to replace references to that term in the statutes with "sexually violent offense.”
For example, s. 980. 01(2) should be amended as follows:

“Mental disorder” means a congenital or acquired condition affecting the
emotional or volitional capacity that predisposes a person to eagage-in

acts-of sexual-violenee commit sexually violent offenses.

This would require the reader to turn to only one definition to determn}e the meaning
of these provisions (as opposed to twao if the new definition is created).” In addition, it

@

would allow for the definition of "act of sexual violence” in s. 980.11 to be eliminated. v

5. There are several problems with the changes being made to s. 980.015 (2) (a). First,
with the phrase “sentence of” being inserted before “imprisonment,’/this provision
might be construed to require the agency with jurisdiction to provide notice with
respect to people approaching the end of parole or a term of extended supervision. YIs
that the Committee’s intent? (If so, that would be consistent with the approach taken

gt
s
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in s. 980.015 (2) (c) and (d), but it would require many more notices than those two
provisions would.) Y

Second, the use of the phrase “term of confinement in prison that was imposed” may
make it difficult for the state to take advantage of State v. Parrish, 2002 W1 App 263,0’2;
258 Wis. 2d 521, with respect to a person confined for violating a condition of extended
supervision.Y Time served upon revocation of extended supervision is not part of the
“term of confinement in prison that was imposed.)/ Therefore, the state might not
receive notice about the person’s impending re-release. (On the other hand, the person
might still be covered under the imprisonment clause, depending on what the
Committee’s intent was for that clause.)y Moreover, the “continuous term of
incarceration” language may make the “term of confinement in prison” clause
redundant. v/

Vv

Third, in contrast to the approach approved in State v. Wolfe, 2001 WI App 136, 246
Wis. 2d 233, the “continuous term of incarceration” language appears to require the
agency with jurisdiction to wait until 90 days before the end of the dispositional order
(or criminal sentence) that ends last, even if an earlier—expiring order was imposed for
a sexually violent offense? Was that the Committee’s intent with respect to cases like
Wolfe? Or does the agency provide natice at the end of the disposition relating to the
sexually violent offense (as in Wolfe)? Or at either time?

Fourth, because the definition of “incarceration” includes placements under chs. 48
and 938, this provision makes s. 980.015 (2) (b) redundant. V

6. It is unclear what is meant by “in custody under a sentence” in s. 980.02 (1) (b) 3. v
Under current law, a person on parole or extended supervision is in the custody of DOC.
Is this provision intended to allow a district attorney for a county to file a petition with
respect to a person on parole or extended supervision who is in that county for any
period of time? v / J/

7. Like current s. 980.02 (1) (b) 2. and (4) (am) and (b), s. 980.02 (1) (b) 3. (which the
bill creates) uses the term “commitment order” without specifically referring to s.
971.17.¥Should it? (Note that, elsewhere in ch. 980, “commitment order” refers to a
commitment under ch. 980.) v

v

8. How does s. 980.02 (1m) apply to a person who is released to parole or extended
supervision? Must the state file the petition before the person is released? Or may it
file it at any time before parole or extended supervision ends?

9. Arguably, the repeal of s. 980.02 (2) (ag) allows the state to file a petition with respect
to a person on probation. Was that the Committee’s intent?

10. Tt is unclear whether, under s. 980.03 (5),‘/ an expert who relies on tests conducted
by another expert would ever be permitted to testify. (If that person may testify, the
bill would need to make clear that a party cannot avoid the disclosure requirements
by having one expert conduct the tests and another testify based on the test results.) ¥

11. Is the court’s expert payable in the same way as an expert appointed under s.
980.031 (3)?YIn addition, s. 980.031 (1) appears to preclude the court from appointing
its own expert once th?person has been committed. Was that the Committee’s intent?
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12. Sections 971.22 and 971.225, on which s. 980.034 (3) and (4) are based, is poorly
drafted. 1 have made some minor changes to those provisions, but this would be a much
better way of structuring them: v

(3) If the court determines that there exists in the county where the action
is pending such prejudice that a fair trial cannot be had, it shall do one of the
following:

(@) Order that the trial be held in any county where an impartial trial can
be had. The judge who orders a change in the place of trial under this paragraph
shall preside at the trial. Preliminary matters before trial may be conducted in
either county at the discretion of the court. v

(b) Order the selection of a jury from another county, but only if the court
will sequester the jurors during the trial and only if the estimated cost to the
county of using the procedure under this paragraph is less than the estimated cost
to the county of using the procedure under par. (a) Y'A court that proceeds under
this paragraph shall follow the procedure under par. (a)'/until the jury is chosen
in the 2nd county. The proceedings shall then return to the original county using
the jurors selected in the 2hd county. The original county shall reimburse the 2nd
county for all applicable costs under s. 814.22. v

(4) The court may act under this section only once per case. v

If you would like me to revise those provisions in this manner, please let me know. If
you do not, there are other changes that still need to be made to achieve the
Committee’s objectives./First, the sentence beginning with “Only one change” in sub.
(3) needs to be moved ¥Otherwise, a court could change venue to a 2nd county and then
pick a jury from a 3rd.YSecond, sub. (4) (@) 2. needs to be rewritten.” This provision
should refer to sub. (3) ¥nstead of sub. (1),%ince the requirement for a change of venue
is described more specifically in sub. (3) s

13. It is not clear why “psychological test, instrument, experiment, or comparison” is
listed in s. 980.036 (2) (h) and (3) (d)‘.‘/Wouldn’t that be considered part of a “mental
examinationf@ (Note that the provisions in current law on which these provisions are
based (namely, s. 971.23 (1) (e) and (2) (am)) do not use the word *
“psychological.”) In addition, what type of “scientific” procedure would be undertaken
that is not part of a physical or mental examination? v

14. Section 980.036 (6) provides for taking the deposition of a witness under s. 967.04
(2) to (6)'at the court’s direction under certain circumstances.XBut s. 980.036 (G)Vaoes
not refer to s. 967.04 (1)Vwhich allows the court to order a witness to produce records
and other objects at the deposition."'Was this omission intended?vAlso, who is the “party
at whose instance [the] deposition is to be taken” unde\a{r s. 967.04 (22 Finally, if a
person deposed under s. 967.04'is in custody, s. 967.04 (4)"(b) requires the county to pay
the costs of bringing the person to the deposition.¥ That may make sense when the
deposition precedes a criminal trial, but not when the deposition precedes a ch. 980
trial, because the person who is the subject of the ch. 980 proceeding will almost always
be in the state’s custody.‘/(l realize that s. 980.036 (6) replicates s. 971.23 (6) —— and the

problems that statute contains —— but I thought I should alert you to these issues.) \/
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/

V
15. Section 980.038 (1) indicates that motions challenging the timeliness of a petitions
are still appropriate, notwithstanding s. 980.038"(5). But what is the remedy if such
a motion is granted? ¥

16. Section 980.038 (4) indicates that ss. 809.30\/a‘nd Sf)9.40\€pply to ch. 980
proceedings, but it is not clear how both of them can apply. ¥ In view of the change to
s. 809.30 (1) (c), perhaps only s. 809.30 applies?V If so, there are a number of other
changes that need to be made to that secti‘(}n —- such as the title, the definitions of
“person” and "prosecutor,” and s. 809.30 (2) (a), to name a few.

v

Michael Dsida
Legislative Attorney
Phone: (608) 266-9867
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Ron:

This version of the bill differs from the version approved by the Joint Legislative
Council’s Special Committee on Sexually Violent Person Commitments, but the
differences are non—-substantive. In addition, please note the following:

1. Sections 48.396 (6), 48.78 (2) (e), 48.981 (7) (a) 8s., 51.30 (3) (bm) and (4) (b) 8s.,
118.125 (2) (ck), 146.82 (2) (cm), 938.396 (10), and 938.78 (2) (e) specify that
information that each of those provisions makes available may be disclosed “for any
purpose consistent with any proceeding under ch. 980.” Does that mean that the
information can be released to the general public, given that public protection is one
of the purposes of ch. 980 proceedings? If not, what criteria would a court use in
determining the appropriateness of a particular disclosure?

9. Section 51.375 (2) (b) would permit public inspection of the results of a lie detector
test if they become part of the court record. Was that the Committee’s intent?

3. It is unclear how a person would escape from supervised release under s. 946.42
(3m) (b), given that “escape” is defined to mean “to leave in any manner without lawful
permission or authority.”

4. Instead of defining “act of sexual violence” in s. 980.01 (1b), it would make more
sense to replace references to that term in the statutes with “sexually violent offense.”
For example, s. 980.01 (2) should be amended as follows:

“Mental disorder” means a congenital or acquired condition affecting the
emotional or volitional capacity that predisposes a person to engage-in
aets of sexual vielenee commit sexually violent offenses.

This would require the reader to turn to only one definition to determine the meaning
of these provisions (as opposed to two if the new definition is created). In addition, it
would allow for the definition of “act of sexual violence” in s. 980.11 to be eliminated.

5. There are several problems with the changes being made to s. 980.015 (2) (a). First,
with the phrase “sentence of” being inserted before “imprisonment,” this provision
might be construed to require the agency with jurisdiction to provide notice with
respect to people approaching the end of parole or a term of extended supervision. Is
that the Committee’s intent? (If so, that would be consistent with the approach taken
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in s. 980.015 (2) (¢) and (d), but it would require many more notices than those two
provisions would.)

Second, the use of the phrase “term of confinement in prison that was imposed” may
make it difficult for the state to take advantage of State v. Parrish, 2002 WI App 263,
258 Wis. 2d 521, with respect to a person confined for violating a condition of extended
supervision. Time served upon revocation of extended supervision is not part of the
“term of confinement in prison that was imposed.” Therefore, the state might not
receive notice about the person’s impending re-release. (On the other hand, the person
might still be covered under the imprisonment clause, depending on what the
Committee’s intent was for that clause.) Moreover, the “continuous term of
incarceration” language may make the “term of confinement in prison” clause
redundant.

Third, in contrast to the approach approved in State v. Wolfe, 2001 W1 App 136, 246
Wis. 2d 233, the “continuous term of incarceration” language appears to require the
agency with jurisdiction to wait until 90 days before the end of the dispositional order
(or criminal sentence) that ends last, even if an earlier—expiring order was imposed for
a sexually violent offense. Was that the Committee’s intent with respect to cases like
Wolfe? Or does the agency provide notice at the end of the disposition relating to the
sexually violent offense (as in Wolfe)? Or at either time?

Fourth, because the definition of “incarceration” includes placements under chs. 48
and 938, this provision makes s. 980.015 (2) (b) redundant.

6. It is unclear what is meant by “in custody under a sentence” in s. 980.02 (1) (b) 3.
Under current law, a person on parole or extended supervision is in the custody of DOC.
Is this provision intended to allow a district attorney for a county to file a petition with
respect to a person on parole or extended supervision who is in that county for any
period of time?

7 Like current s. 980.02 (1) (b) 2. and (4) (am) and (b), s. 980.02 (1) (b) 3. (which the
bill creates) uses the term “commitment order” without specifically referring to s.
971.17. Should it? (Note that, elsewhere in ch. 980, “commitment order” refers to a
commitment under ch. 980.)

8. How does s. 980.02 (1m) apply to a person who is released to parole or extended
supervision? Must the state file the petition before the person is released? Or may it
file it at any time before parole or extended supervision ends?

9. Arguably, the repeal of s. 980.02 (2) (ag) allows the state to file a petition with respect
to a person on probation. Was that the Committee’s intent?

10. It is unclear whether, under s. 980.03 (5), an expert who relies on tests conducted
by another expert would ever be permitted to testify. (If that person may testify, the
bill would need to make clear that a party cannot avoid the disclosure requirements
by having one expert conduct the tests and another testify based on the test results.)

11. Is the court’s expert payable in the same way as an expert appointed under s.
980.031 (3)? In addition, s. 980.031 (1) appears to preclude the court from appointing
its own expert once the person has been committed. Was that the Committee’s intent?
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12. Sections 971.22 and 971.225, on which s. 980.034 (3) and (4) are based, is poorly
drafted. I have made some minor changes to those provisions, but this would be a much
better way of structuring them:

(8) If the court determines that there exists in the county where the
action is pending such prejudice that a fair trial cannot be had, it shall do one
of the following:

(a) Order that the trial be held in any county where an impartial trial can
be had. The judge who orders a change in the place of trial under this
paragraph shall preside at the trial. Preliminary matters before trial may be
conducted in either county at the discretion of the court.

(b) Order the selection of a jury from another county, but only if the court
will sequester the jurors during the trial and only if the estimated cost to the
county of using the procedure under this paragraph is less than the estimated
cost to the county of using the procedure under par. (a). A court that proceeds
under this paragraph shall follow the procedure under par. (a) until the jury
is chosen in the 2nd county. The proceedings shall then return to the original
county using the jurors selected in the 2nd county. The original county shall
reimburse the 2nd county for all applicable costs under s. 814.22.

(4) The court may act under this section only once per case.

If you would like me to revise those provisions in this manner, please let me know. If
you do not, there are other changes that still need to be made to achieve the
Committee’s objectives. First, the sentence beginning with “Only one change” in sub.
(3) needs to be moved. Otherwise, a court could change venue to a 2nd county and then
pick a jury from a 3rd. Second, sub. (4) (a) 2. needs to be rewritten. This provision
should refer to sub. (3) instead of sub. (1), since the requirement for a change of venue
is described more specifically in sub. (3).

13. It is not clear why “psychological test, instrument, experiment, or comparison” is
listed in s. 980.036 (2) (h) and (3) (d). Wouldn’t that be considered part of a “mental
examination?” (Note that the provisions in current law on which these provisions are
based (namely, s. 971.23 (1) (e) and (2) (am)) do not use the word “psychological.”) In
addition, what type of “scientific” procedure would be undertaken that is not part of
a physical or mental examination?

14. Section 980.036 (6) provides for taking the deposition of a witness under s. 967.04
(2) to (6) at the court’s direction under certain circumstances. But s. 980.036 (6) does
not refer to s. 967.04 (1), which allows the court to order a witness to produce records
and other objects at the deposition. Was this omission intended? Also, who is the “party
at whose instance [the] deposition is to be taken” under s. 967.04 (2)? Finally, if a
person deposed under s. 967.04 is in custody, s. 967.04 (4) (b) requires the county to pay
the costs of bringing the person to the deposition. That may make sense when the
deposition precedes a criminal trial, but not when the deposition precedes a ch. 980
trial, because the person who is the subject of the ch. 980 proceeding will almost always
be in the state’s custody. (I realize that s. 980.036 (6) replicates s. 971.23 (6) —— and the
problems that statute contains — but I thought I should alert you to these issues.)
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15. Section 980.038 (1) indicates that motions challenging the timeliness of a petitions
are still appropriate, notwithstanding s. 980.038 (5). But what is the remedy if such

a motion is granted?

16. Section 980.038 (4) indicates that ss. 809.30 and 809.40 apply to ch. 980
proceedings, but it is not clear how both of them can apply. In view of the change to
s. 809.30 (1) (c), perhaps only s. 809.30 applies? If so, there are a number of other
changes that need to be made to that section — such as the title, the definitions of
“person” and “prosecutor,” and s. 809.30 (2) (a), to name a few.

Michael Dsida
Legislative Attorney
Phone: (608) 266-9867



